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Statement of the problem . The problem objective side of the crime of violation of the inviolability of homes and other property is essential to the theory of criminal law and qualification investigated act. This makes it quite relevant in modern times to combat crimes against political and other personal rights and freedoms of citizens, including the right to inviolability of the home and other property. Many unresolved issues relating to the objective side of the crime under Art. 162 of the Criminal Code of Ukraine requires an examination of some of the general provisions of this element of the crime, which is indispensable to clarify the act per se .

Analysis of recent research and publications. Investigate the issue of criminal liability for violation of the inviolability of home AV devoted their work Avdeev, P. Andrushko, VE Guliyev , AA Dudorov , ON Kostenko, SJ Lyhova , PS Matyshevska , MI Miller , AA Music, VA Nawrocki , FM Rudynskyy , GU Runov PI Tyurin , MI Havronyuk and other domestic and Russian researchers . But most scientific papers relating to the whole problem , not the objective of the offense under Art. 162 of the Criminal Code of Ukraine.

The purpose of the article is to clarify the objective side of the crime of violation of the inviolability of homes and other property.

The main results of the study. On the objective side of the crime in the science of criminal law means a series of established criminal law features that characterize the external process of criminal assault [1 , p. 135].

The external manifestation of the act include mandatory features that affect the qualification of the crime. These are:

1. Criminal ( socially dangerous ) act;

2. Criminal ( socially dangerous ) effects ;

3. The causal relationship between the criminal act and the criminal consequences that occurred.

By the optional features of the objective side of the crime include: methods , location , time , tools and means of committing a criminal act situation [2 , p. 133].

External characteristics ( features) of the act are reflected in the law. After all, with all the structural elements of the offense it is the most information that is required to qualify an act as a crime , has the objective side . Therefore, a clear description of the objective aspects of the signs of the crime is essential to the rule of law to law enforcement law enforcement agencies and the courts , as holding a person criminally liable is inseparably connected with the establishment of its behavior in specific socially dangerous act referred to in Art. 162 "Violation of inviolability of the home " of the Criminal Code of Ukraine [3 , p. 57].

Research domestic and foreign criminal legal literature suggests that the issue of the objective side of the crime as general and practical problem which a significant number of papers [4 , p. 81 , 5 , p. 106-141 , 6 , p. 5 , 7 , p. 128-143 , 8 , p. 189-211 , 9 , p. 3-268 , 10 , p. 313-343 , 11 p. 357-383 , 12 p. 1-343 , 13 , p. 131-138 , 14 p. 69-83 , 15 , p. 265-372 , 16 p. 12-563 ] and others. It greatly simplifies our task as general theoretical issues concerning the external manifestation act sufficiently deeply researched and developed . Only consider it appropriate to clarify the components of the objective side of the crime in the context of general approaches. According to the perspective of Dr. Matviychuk to the objective side of the crime include besides act (action or inaction) of the required causal connection between the criminal act and criminal consequences, place , time, tool, method , environment commission of the offense , as well as the source of the commission of the crime [17, pp. . 213-214 ].

The outside of the crime under Art . 162 Criminal Code of Ukraine , as the study of the scientific literature to date has not found its adequate research, it is too complicated, multifaceted , a significant discussion of the legal aspects of things that are somehow affecting lawmaking and law enforcement and criminal law theory . Consider the perspective of domestic and foreign researchers regarding the objectivity of this side of the offense. Yes Seletsky SI believes that this objective side of the crime can be expressed as trespassing in home or other property, illegal conduct the examination or search, illegal eviction or other actions that violate the inviolability of the home . During trespassing at home, in his opinion, should be understood intrusion of unauthorized persons without the voluntary consent of the owner and the search persons who are eligible only under certain conditions stipulated PDA Ukraine contravention of these rules. Illegal eviction this author says eviction from home without a court order , which came into force [18 , p. 73-74 ]. This same view is held by IO Zinchenko. In addition , the researcher noted that if consent for entry into a dwelling outsiders was obtained by violence or threats , the excluded and the legitimacy of penetration [19 , p. 109-110 ]. VA Kuznetsov, M. Strelbitskiy , VK Hizhevskyy pointing to the same component of the objective side of the crime of violation of inviolability of the home , also point to activities such as unauthorized alien universe to housing , temporary housing use without the consent of its owner, Illegal slot [ 20, p. 132-133 ]. In all these steps, provided the objective side of the crime indicates AP Womanizer [21 , p , 70-71 ]. MI Miller , following a similar perspective, notes that in all cases the means of committing a crime is illegal penetration into the home or other property. The author does not limit the term " other acts that violate the integrity of the home " unauthorized alien to moving to housing, temporary housing use , without the consent of the owner and the illegal conduct excavation. He stressed that the composition of the investigated crime can form any action , consisting in illegal penetration into dwelling or other property of a citizen [22 , p. 131-132 ]. PS Matyshevska notes that all the actions that constitute the objective side of the crime of violation of inviolability of the home , which is listed in all the above-mentioned researchers [ 23, p. 301 ]. Among the books on criminal law , scientific and practical comments to the Criminal Code of Ukraine, in our view, the objective of the elements of the corpus delicti thoroughly analyzed PP Andrushko . Like other researchers , the author points out the four steps identified as alternative disposition in Part 1 of Art . 162:

a) unlawful entry into a dwelling or other property ;

b) unlawful conduct in their search or examination;

c) the unlawful eviction of a person 's home or other of its possessions ;

d) other acts which violate the inviolability of the home [ 24, p. 480-482 ].

Thus , we can conclude that a socially dangerous act violations inviolability of the home and other property , researchers believe the problem as an act of the perpetrator .

Briefly discuss the structural components of the objective of a crime under Art . 162 of the Criminal Code of Ukraine, unlawful entry into a dwelling or other property . According to PP Andrushkiv, is any invasion of their liberty against or neglect of it [ 24, p. 480-482 ].

We consider it necessary to stay in terminological point .

Almost all the authors of the first component of the objective side of the crime violations inviolability of the home and other property , calling penetration to them without revealing the content of the term. All other components of the objective side of the crime , of course , can be done through penetration.

PP Andrushko under trespassing involves any invasion of the home or other property against or ignoring the will of the person (secret , open, deceptive ) [ 24, p. 480-482 ], MI Miller -any intrusion into the housing ( other property ), made ​​against the will of the legitimate holder of the absence determined by the law or violating the legal order [ 22, p. 131]. Thus, the authors equated the term " penetration " and " invasion" . To clarify this question, we turn to the dictionary of the Ukrainian language , which during penetration understand - action meaningfully penetrate, pronykty . " Infiltrate , pronykty - resorting to tricks and stuff - secretly sneak , steal in somewhere " [25 , p. 241 ]. The term "invasion " means action by the value invade ( invade ):

a) the same as the climb , invade ;

b) vryvatys .

The term " invade " means " come in, run into , enter somewhere piercing power through a barrier , an obstacle. Hue : log , run into somewhere forcibly without notice and authorization , raising the noise "[ 26, p. 776 ].

Therefore, we believe that the first part of the objective side of the crime violations inviolability of the home or other property it is advisable to formulate as illegal entry or intrusion into a home or other property secretly or openly by deception .

PP Andrushko trespassing to possession of a person thinks and invasion of airspace over land, in the possession of persons on aircraft or using technical devices , the implementation of examination subjects, there are [ 24, p. 481 ]. This view is consistent with the Resolution of the Plenum of the Supreme Court ( 4/26/1984 y , № 2 , as amended by the Resolution of the Plenum ) , the 21/06/1986 , № 8 )): penetration is secret or open invasion of space or other storage or shelter. This can be undertaken by overcoming resistance or interference and without it and can be carried out using special devices [ 27, p. 481 ].

Illegal review , according to M. Miller, is conducting this investigation actions as an overview of housing or other property in violation of the requirements of his conduct or violation of the order of the meeting as provided by Articles 233-237 PDA Ukraine [22 , p. 132-133 ].

Illegal search, according to the author , there is when it :

a) by a person who had no right to it ;

b) held an official who had a right to it , but there are no grounds for it or in violation of the order of the meeting as provided by Articles 234-236 PDA Ukraine [22 , p. 130-132 ].

Article . 283 Code of Ukraine provided a case where the investigator , the prosecutor issues a decree to the investigating judge have the right to enter a home or other property only in cases related to the preservation of human life and property or to the direct pursuit of persons suspected of having committed an offense that constitutes the crime [28 , p. 130].

Law of Ukraine "On the legal state of emergency " dated 16 March 2004 ( paragraph 4 of Part 1 of Art. 6 ) provides that the decree of the President of Ukraine on the emergency list and specify the boundaries of emergency measures and a comprehensive list of constitutional rights and freedoms human and citizens who are temporarily restricted from mentioning the term of limitation. Paragraph 2 of Part 2 of Art. 18 of the Act provides for the possibility of the following documents as verification of the citizens , and if necessary - to conduct a personal inspection , inspection of vehicles , goods , baggage , cargo, office space and housing people [29 , p. 368 ].

We agree with the position of SJ Lyhovoyi [ 30, p. 287 ] that permission ( consent ) to penetrate into the home or other property ( where no legal basis for such penetration without consent) should be given only to the legitimate owner of the housing . Moreover II Prysiazhnyuk notes that the legitimate holders may include adult and capable person. In the case of some , requires the consent of all [ 31, p. 119]. It is plausible, in our view , it is believed researcher V. Malakhov, which emphasizes that the entry into a dwelling requires the consent of all clearly visible mobility of persons in the residential lawfully in [32 , p. 15].
Other actions that violate the inviolability of the home or other property . Beneath researchers understand the following:

According to PP Andrushko is:

- Illegal eviction of a person 's home or other of its possessions ;

- Illegal occupancy for housing ;

- Unauthorized temporary use;

- Illegal seizure [ 24, p. 482 ].

Y. Aleksandrov , AA Dudorov , VA Klimenko these include more " unauthorized occupancy " [33 , p. 132].

PS Matyshevska separately indicating illegal night [23 , p. 301 ]. MI Miller does not limit the illegal actions of the above , and stresses that " other actions " - is any action , consisting in illegal penetration into dwelling or other property [22 , p. 362 ].

Briefly on some of them.

In terms of post-Soviet transformation of social systems of the former Soviet Union due to various objective and subjective reasons, a certain number of persons were residents homeless , homeless . Perceptible social problem became unauthorized persons above occupancy in summer houses on the land and horticultural societies of citizens. The problem of illegal residence at these sites , the commission of which theft, causing a fire research is devoted to Russian by GV Avdeev [34 , p. 69-72 ].

Illegal eviction of people from home .

According to Art. 47 of the Constitution of Ukraine , no one can be forcibly deprived of housing other than on the basis of the law by the court [35 , p. 10].

Now the current Housing Code of Ukraine of 30.06.1983 № 5464 -X Art. 109 provides for the following types of check-out:

- Provision of more orderly living space ;

- The provision of other premises ;

- Without dwelling [36 , p. 16].

The current legislation of Ukraine ( civil, housing , the enforcement proceedings ) defines the grounds and procedure for eviction. This is an extreme measure , as discussed in constitutional norm.

Eviction administratively with warrants of persons who illegally occupied housing or living in homes at risk of collapse , contrary to the norm.

Thus , illegal eviction - a check of the dwelling without legal grounds, or in violation of the law vstanovolenoyi procedure. It is clear that the object of the crime violations inviolability of the home , in this case another property of a person is not, because it is only the home - a room that is suitable for living and in which a person lives .

Other actions that violate integrity and other property , all the authors who analyze the composition of this crime include illegal conduct excavation. This investigative action was established c. 178 Code of Ukraine 1961 in the new Code of Ukraine is investigating the effect is absent. Instead, ch. XXI " covert investigative ( detective ) actions , § 3," Other undercover investigator ( detective ) action "is art. 267 " A survey of publicly inaccessible places , home or other property ." According to this article, the investigator has the right to examine publicly available place, home or other property by secret penetration of them, including the use of technical equipment, in order to:

1) identifying and fixing tracks committing a grave or especially grave crime , things and documents that are relevant to their pre-trial investigation;

2) making copies or samples of these objects and documents ;

3) detection and removal of samples for examination during the preliminary investigation of grave or especially grave crime;

4 ) identification of individuals who sought ;

5) establishment of means of audio, video monitoring entity.

This survey is based on the decisions of the investigating judge, was determined in the manner provided by Articles 246, 248, 249 Code of Ukraine [28 , p. 148 ].

"Other actions that violate the inviolability of the home " researchers also include:

a) illegal eviction in housing;

b) illegal use of housing;

c) unlawful refusal to leave home.

Other disorders are passive , that is a criminal omission.

Thus, it should be noted that all of the violations inviolability of the home can be made:

a) law enforcement authorities conducting an inquiry and pretrial investigation or carry out decisions of the courts of the inversion recovery of the property (in this case, housing and other property owners) in the order of civil liability , as well as court decisions on eviction from housing on the grounds set out in Article . century. 109-117 Housing Code of Ukraine [36 , p. 215-216 ];

b) individuals, ie individuals violations that inviolability of the home or other property is not related to their official duties , and committed them with hooligan motives or for the unlawful occupancy or use of, or the refusal to leave home request of the legal holder .

In other actions, which can be violated inviolability of the home or other property is actions related to unauthorized access to them and violating legal procedures of such penetration . Unauthorized entry into the home or other property, the order of the commission , the Law of Ukraine "On Housing and community services " (Article 17) [37 , p. 17].

Such an incident of unauthorized access ( without the consent of the holder of housing and other property - the consumer of utility services ) in the home or other property of a person in urgent cases include actions related to the preservation of human life and property for the examination and liquidation of accidents.

If the consumer is absent and there is no possibility to connect to it with the goal of not informing the urgency coming into the room he refuses to admit to his premises occupied by representatives of the musician / producer and while there are objective grounds. Where the accident, problems that prevent the provision of utility services to other consumers , occurred in these areas - access to the premises occur without the consent of the consumer.

The procedure for such unauthorized established c. 17 of [37 , p. 17].

According to the Code of Civil Protection of Ukraine during fire fighting fire protection workers have the right to unimpeded access to all residential , industrial and other facilities . Responsibility for compliance with the rules of access to housing or other property during fire fighting relies on head Extinguishing [ 38, p. 1864-1865 ].

Article 11 of the Law of Ukraine "On Enforcement Proceedings" established order of the bailiff access to housing or other property on land in the course of a substantiated court decision on the inversion recovery of the debtor's property [ 39, p. 200] .

According to the Code of Civil Protection of Ukraine who work for state and municipal rescue services in case of implementation of measures to prevent and eliminate emergencies and their consequences are entitled to free access to objects and territories in order to perform work related to the liquidation of emergency situations [38, with. 1878-1880 ].

Some authors , including this KL Akoyev , are critical elements of the crime of violation of the objective of inviolability of the home , as " other acts that violate the inviolability of the home " [ 40 , p. 110] , arguing that such a position that the term is evaluating the nature and content of which is difficult to establish law enforcement and the courts.

The author believes that "other actions that violate the inviolability of the home " covered in this part of the objective side of the crime as " illegal entry " [ 40 , p. 110]. We do not agree with this position . In our opinion , however, the content of the rules allows not limited specified in Part 1 of Art . 162 CC of Ukraine action because we can not exclude the possibility of new actions , primarily due to technological progress.

Other ( optional ) signs objective side of the crime of violation of the inviolability of dwelling.

Consider the general theoretical approaches of criminal jurisprudence them.

Method - a set of measures and methods used by the perpetrator during the commission of his criminal intent [41 , p. 94-95 ].

Tool commission - a way by which the offense is committed [41 , p. 94-95 ].

Place the commission - a certain area , which was initiated and / or completed criminal act and / or criminal consequences occurred [41 , p. 94-95 ].

Time commitment - a certain part of the year, month , week, day, or the presence of social events that may be of general temporal values ​​[41 , p. 94-95 ].

Furnishing commission - a certain set of external circumstances specified in the Act and further characterize the crime [41 , p. 94-95 ].

We believe that the commission of the offense violation of the inviolability of homes generally means there is an aggravating factor for criminal responsibility . Also penetration of the home or other property of a person can be open , secret or committed fraudulent .

Use instrumentalities penetration in home or other property, such as a cold or firearms for intimidation , which is in unlawful possession of the perpetrator of another creates the offense of unlawful acquisition , production and storage of cold or firearms.

Time of the offense can also create criminal liability aggravating circumstance if the violation inviolability of the home or other property committed in a state of emergency , with the use of social conditions or natural disaster.

As for the subject of the act of committing a crime.

Conclusion. We consider it appropriate to propose to the legislator to make such changes in the meaning of Art . 162KK Ukraine .

1. Item objective side of the crime of violation of inviolability of the home "unlawful entry into a dwelling or other property " offer to read as follows: " illegal entry or intrusion into a home or other property ."

2. Element of the objective side of the crime "illegal conduct the examination or search suggest to read: " unlawful for the examination , search, covert investigative ( detective ) actions . "

3. Element of the objective of "other acts that violate the integrity of the home " offer to read as follows: " other acts that violate the inviolability of the home or other property ."

4. In criminal law scholarship availability socially dangerous consequences of crime or lack thereof separates crimes crimes and crimes of the material with the formal composition. Article 162 Criminal Code of Ukraine does not link provided in its sanction of punishment with the onset of any socially dangerous consequences. Thus , one could argue that the crime violations inviolability of the home or other property is a crime of formal composition. That is, in order to establish that the crime is complete , it is necessary to determine whether the person complied with all of the articles in the disposition of the action whether occurring socially harmful consequences or not. And the consequences , if any , may be, for example , the moral damage caused by unlawful penetration or intrusion into the home or other property, leaking confidential information about private and personal life of residents or people staying in them and so on. The task of non-pecuniary damage can cause ill health, ie , which is the circumstance that aggravates criminal liability.

Lack of socially dangerous consequences of the crime does not eliminate the violation inviolability of the home . In the formal part of the causal relationship between crime criminal acts and criminal consequences for it.
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Салій П.І. Об’єктивна сторона складу злочину порушення недоторканності житла та іншого володіння особи

У статті розглядається питання об’єктивної сторони складу злочину порушення недоторканності житла. Проводиться аналіз об’єктивної сторони складу цього злочину, передбаченого ст. 162 КК України, пропонується внести зміни в текст цієї статті.

Ключові слова: склад злочину, володіння особи, недоторканність житла, об’єктивна сторона.

Салий П.И. Объективная сторона преступления нарушение неприкосновенности жилища и иного владения лиц

В статье рассматривается вопрос объективной стороны состава преступления нарушение неприкосновенности жилища. Проводится анализ объективной стороны состава этого преступления, предусмотренного ст. 162 УК Украины, предлагается внести изменения в текст этой статьи.

Ключевые слова: состав преступления, владение лица, неприкосновенность жилища, объективная сторона.

Salij PI The objective of the offense of trespassing and other possessions of persons

The article discusses the objective side of the crime of trespassing. The analysis of the objective side of the crime under Art. 162 of the Criminal Code, it is proposed to amend the text of the article.

Keywords: the offense, possession of a person, inviolability of the home, the objective side.
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